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WESTERN AUSTRALIAN PLANNING COMMISSION, PROCEDURES, PRACTICES AND 
CONDUCT 

Referral to Standing Committee on Public Administration, Motion 

Resumed from 31 August on the following motion moved by Hon Simon O’Brien - 

That the Standing Committee on Public Administration be directed to inquire into the procedures, 
practices and conduct of the Western Australian Planning Commission in relation to applications for the 
subdivision of lots including, but not limited to, instances where approvals are given against the advice 
of the relevant local government and/or the subdivision contravenes the relevant town planning scheme, 
and any related issues the committee considers appropriate.  

HON SIMON O’BRIEN (South Metropolitan) [2.04 pm]:  I recollect that the Parliamentary Secretary to the 
Minister for Planning and Infrastructure was on urgent parliamentary business outside the chamber on 
Wednesday, 31 August when I moved the motion.  When preparing for the resumption of this debate, I became 
aware that she has since examined my introductory remarks and the documents I tabled.  I also recall that the 
Leader of the House, on behalf of the government, was actively listening to my comments on this matter.  I see 
that he still has my tabled documents.  I thank the government for its participation.  

Members will recall that on 31 August I tabled three pairs of documents, as tabled paper 668: an aerial 
photograph and a ground plan of three different properties.  Those three photographs simply illustrate some of 
the planning decisions of the Western Australian Planning Commission in approving the subdivision of lots.  
Frankly, those decisions have some local governments scratching their heads.  As I indicated at the time, the 
three photographs were indicative.  I did not verbally identify the specific locations, although obviously they 
were identifiable in the tabled paper.  It is not my intention to revisit these three properties and thereby the 
subdivisions.  I am sure that the new owners are living happily, or perhaps not happily, on some of these 
subdivided lots.  Either way, I do not wish to bring them into the debate.  

On 31 August I had the opportunity of discussing with members two of the examples.  We first discussed the 
coffin-shaped block at the end of the Power Place cul de sac and the curious fishhook-shaped block that was 
contrived to be excised from the side, the back and a bit of the other side of that block.  As the Leader of the 
House will recall, we looked at that the other day.  I will not revisit it; it is on the record.  Then we had the 
opportunity to look at the place in Benningfield Road, Bull Creek.  As I recall the Leader of the House chuckled 
when he was looking at this photograph, which depicts a curious triangular block that was excised from the 
parent block.  It had no frontage on Flinders Crescent, which was the address of the parent block, and instead 
introduced a new frontage on Benningfield Road.  The thing that I know tickled the fancy of the Leader of the 
House and also tickled mine, and is reflected in Hansard, was the way in which the short side of the triangle was 
interrupted by two 90-degree twists.  The boundary goes 1.36 metres out of alignment on a 90-degree dogleg and 
then comes 90 degrees back.  As the Leader of the House observed - 

From the photo - 

Which goes with the plan -  

it looks as though it wraps around the wall of the existing house and the eaves go over the top of it.  

From the aerial photograph it appears to only just go around the bricks of the property next door.  I indicated in 
response, with my tongue firmly in my cheek, that it was very cosy.  I imagine that the planners at the relevant 
local government authority also thought that it was a bit cosy, and they noted that there did not appear to be the 
setback of just over a metre between the dwelling and the boundaries, which is a normal planning requirement.  
The Western Australian Planning Commission asked the local government authority for its advice on the plan, 
and it did not support the application as it went against the local planning scheme and all the rest of it.  The 
council was very surprised when the WAPC approved the subdivision of that lot.   

I now move to the third and final example, which I did not touch on when I spoke on 31 August.  It concerns a 
block in Harrod Street, Willagee.  The parent block is on the corner of Harrod and Harrison Streets.  Members 
may have a copy of an aerial photograph of the block.  It is a slightly irregularly shaped block, which contains a 
brick and fibro dwelling.  The plan shows a quite extraordinary design for a block to be carved out of the parent 
block.  Notionally, the new block has only six sides, but there are actually a few more.  It includes an 
extraordinary line of division, which I will return to in a moment.  The site to be excised will provide a new 
block of 440 square metres.  The reduced parent block will be 441 square metres.  I have not checked, but I have 
a sneaking suspicion that 440 square metres may be significant as an absolute minimum size for a residential 
block.  That is not the only thing that is significant about this plan.  The plan includes a proposal for two square 
metres of common property in a corner of the boundary between the proposed two blocks fronting Harrod Street.  
The use to which this two square metres of common property will be put is somewhat unusual.  Common 
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property is normally a shared driveway with a shared parking area, a shared crossover or some other form of 
shared facility.  I believe that this common property will be used for a letterbox.  Most people with street 
residences have letterboxes at the front of their blocks.  Other people who live on sheep stations and so on have 
slightly different arrangements.  In suburbia, most people have letterboxes at the front of their blocks.  It is an 
attractive little brick thing or a tin thing on a stick or - 

Hon Kim Chance:  Or a hole in the wall.   

Hon SIMON O’BRIEN:  Yes, a hole in the wall.  Members have a mature understanding of what a letterbox is.  
However, it appears from the plan for the subdivision of the block in Harrod Street, Willagee that this two square 
metres of common property will be the location for two letterboxes for the proposed two blocks.  The plan does 
not provide for a letterbox on the driveway of one block and another letterbox on the other driveway; the blocks 
will have a special area of common property that will contain both letterboxes.  The parent block remains on the 
corner and has the bulk of the building on it, and this area of common property is probably a reasonable place for 
a letterbox to be placed for that block as it fronts Harrod Street.  It would not surprise me if a letterbox was 
already there and, in fact, I think there might be one.  I do not know whether it will be convenient for the owners 
of the new rear block to have their letterbox wedged into that narrow area of land.  That is a problem for those 
who must access such a letterbox in the future.  I am sure that they will have the energy, initiative and resources 
to work their way through that issue.  What interests me about this dual letterbox is that it appears to be a 
contrivance.  Notionally and, according to this diagram, legally, this element of common property allows the 
proponent of the subdivision, using a clever consultant, to apply for a reduced block size and, therefore, 
undertake the subdivision.  Admittedly, a quite absurd shape is required for the second block to achieve, in this 
case, an area of 440 square metres, but nonetheless it should meet the letter of the law.  In spite of that, when the 
relevant local government recommended against the application for subdivision it referred to its town planning 
scheme.  It also referred to the sorts of tactics sometimes engaged in, which I have just mentioned, such as the 
phoney allocation of common property and curiously shaped and dysfunctional blocks, as devices to achieve the 
subdivision of a block when the town planning scheme and the planning policy in the district suggest that a 
subdivision should not be approved.  On this occasion, the proponents of the subdivision have done it really well.   

The pièce de résistance with the Harrod Street proposal is that the proposed parapet wall that will partly divide 
the parent block into two blocks will actually cut across the existing building.  When a lot is subdivided, a 
boundary is normally drawn so that the existing building, be it a dwelling or whatever, is wholly in one block 
and there is sufficient room in the newly created block for another dwelling to be built.  Alternatively, everything 
on the block is demolished, and rebuilding starts with a clean slate and new boundaries.  In this case the house 
will be kept and the boundary will run through the roof of the house.  The plan states that the brick and fibro 
garage is to be removed, leaving the internal wall from the former garage as a proposed parapet wall.  Therefore, 
the living room, or whatever it is, that is on the other side, will be a parapet wall, hard up against the new 
property.  This example raises a smile when one reviews it in the light of this debate.  It can be seen that 
tremendous imagination was resorted to by those who assist, for a fee, people who wish to subdivide their 
blocks, even if the local law or town planning scheme does not allow for it and the local council recommends 
against it, for the various reasons that councils provide when they are asked to comment.  

Hon Barbara Scott interjected.  

Hon SIMON O’BRIEN:  I will pass the diagram to the member to have a look at.  She may wish to comment, 
as I am sure other members do.  This is a part of the tabled paper.   

I raise those three examples purely as illustrations, and I will not labour them any more because I do not want to 
risk the focus of this debate being on those three examples.  I am sure the Western Australia Planning 
Commission has provided the government with all the reasons in the world and has shown great resourcefulness 
in providing to the parliamentary secretary all the reasons that these examples are not extraordinary and that the 
commission is justified in approving subdivision against the advice of the local authority.  However, that is not 
the point of the debate.  All these things have been done, and, for all I know, people are now living in either or 
both halves of these properties.  It is not for us to revisit those examples specifically now.  This is about looking 
at what arrangements will exist in the future.  

I remind members that this motion concerns the procedures, practices and conduct of the Western Australian 
Planning Commission in relation to applications for the subdivision of lots.  I have qualified the motion by 
drawing specific attention to instances in which those approvals are given against the advice of the relevant local 
government authority or when the subdivision contravenes the relevant town planning scheme.  This is really 
what it is all about, because I understand that the disquiet expressed by local government is quite widespread.  It 
is not just that one local government authority has raised this with me; there are examples of this all over the 
place.  Clearly there is some misunderstanding between the WAPC and local government about what the rules 
are and what the procedures need to be in these matters.  Since I spoke the other day, I have been given a copy of 
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a letter to the local government authority in which these properties are situated.  It was from the chief executive 
officer of the Western Australian Local Government Association.  The letter states that, on the issue of public 
accountability in the Western Australia Planning Commission, the state council of WALGA resolved on 1 June 
2005 as follows - 

1. That the Minister for Planning and Infrastructure be requested to make open and accountable, 
the decision making processes of the Commission, including: 

•  Prior notice to be given to meetings of the Commission and associated Committees 

•  Meeting agendas and officer reports be made available to the public prior to meeting 
being held.  

•  Meeting of the Commission and Associated Committees to be open to the public 
attendance to observe proceedings.  

•  Meeting minutes, and decision reasoning, be recorded and be made publicly available.  
2.  That the Minister for Planning and Infrastructure be requested to initiate amendments to the 

appropriate planning legislation to ensure that the Western Australian Planning Commission 
uses the open and accountable process detailed in Recommendation 1.  

I understand that the minister was notified of that resolution and her assistance was requested in addressing the 
matter.  If this matter has come to the attention of the state council of WALGA, it is obviously a matter of 
concern for local government generally.  

The question I raise with this motion is what we do about it now.  The parliamentary secretary will no doubt 
acquaint the house shortly with advice about what the government is doing about this issue, which has been 
raised directly with the minister by the Western Australian Local Government Association, and which was raised 
by me in the last sitting week, when I tabled documents and moved this motion.  The issue at this stage is, I 
understand, a little bit of a - I was going to say “a moving feast”, but that is not the right word.  It is very much a 
fluid situation, because I understand that, as we speak, processes are in place to try to resolve some of the 
differences of view about jurisdiction and rights.  I am encouraged by that, because it lends weight to the 
sentiment implicit in my motion that there is an issue to be addressed.  I understand that minds in the WAPC and 
local government, minds involved in consultant work and with sub-developers generally are being put to 
working out how to break the impasses that currently exist.  I am also pleased to advise the house that it seems 
that, although there are occasions, such as the three I have just illustrated, that are held up as quite extraordinary 
situations, or shown as examples of how the system is not working and how the WAPC should be listening to 
local government more, all the participants and stakeholders are looking for some clarity in how the system will 
work in future. 

I am not sure what, if anything, the government has in train, but it occurs to me that this would be a good time 
for one of the standing committees of this house to take advantage of the opportunity of this matter being raised 
to have a look at the issue, and to let the stakeholders know that the Parliament, which ultimately makes the laws 
in this state, is aware that there is a difficulty and wants to help resolve the issues.  I do not know what processes 
may ultimately need to be amended or varied, but I suspect the Parliament may well have to be involved in that.  
Perhaps that is a further reason the Parliament should take an active role at this time.  Another reason why it 
would be appropriate for a standing committee to conduct the inquiry that I propose is the Parliament itself 
ultimately provides the legal basis upon which all these activities are regulated.  The Western Australian 
Planning Commission springs directly from the legislation of the Western Australian Parliament.  We do not set 
up commissions and then wash our hands of them; planning decisions must be, and often are, reviewed very 
vigorously.  The processes must be reviewed generically by this Parliament from time to time.  It would be very 
beneficial to set up a parliamentary inquiry at a time when we know that a number of stakeholders are trying to 
work through these issues and find resolutions to them.  Clearly, some differences need to be addressed.  Indeed, 
the stakeholders would appreciate it if a parliamentary inquiry were set up. 

I am suggesting that the matter be referred to a bipartisan committee.  People could then give evidence and 
advice to the committee.  That would help in an engaged but dispassionate focus on those issues that weigh 
heavily on the minds of the stakeholders.  The parliamentary committee process may be able to assist in finding 
some resolutions to the problems.  Members know that one of the things this house does very well is hold 
bipartisan committee inquiries that are out of the gaze of the public eye and which get all sides of the story 
before reporting back to the house.  In turn, that may assist the other stakeholders to reach a resolution.  It may 
help also to inform the house in due course of the issues about which the house must be made aware regarding 
any legislative response the government might suggest.  Similarly, the Parliament is ultimately the parent of the 
town planning schemes on which local governments are bound to rely when giving advice.  Local governments 
rely also on their own planning processes.  All these matters come back to this Parliament having a responsibility 
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for these laws, which are our offspring.  It behoves us to keep an active interest in their health and progress as 
time goes by. 

I will quote from an e-mail sent to me by one of the local governments in my electorate.  I can table it if 
members would like me to, but I will not refer to the officer personally except to say that he is employed at the 
director level.  He is happy for me to quote this e-mail.  I will read into the record his sentiments to draw 
together the threads of this debate.  He states that his council - 

is keen to work with officers from DPI - 

The Department for Planning and Infrastructure - 

and encourages open communication and two-way dialogue on issues relating to subdivisions. 

The current Town Planning and Development Act states that the WAPC is “not fettered by provisions 
of a town planning scheme”.  The proposed Planning and Development Bill 2005 requires the WAPC to 
“have due regard to the provisions of any local planning scheme”.  The - 

Relevant local government - 

welcomes this change, however the issue is slightly more complex than it initially appears. 

Despite the current Act, WAPC Planning Policy DC2.2, (July 2003) under clause 3.2.3 - 

With which I am sure Hon Adele Farina is familiar, states the following regarding subdivision approvals - 

“In considering variations, the Commission will have particular regard to the recommendations of the 
local government.  Where a local government objects to a variation, the objection should be supported 
by reasons with reference to the criteria set out above.  Where a local government objects to a variation 
and the Commission is of the view the application should be supported, further consultation will be 
undertaken with the local government before making a decision on the application”.  Historically, in 
most instances this section of the policy has not been followed.  (It is, however important to note that in 
the last week officers from DPI and the City . . . have worked together and reached agreement on 
specific conditions applicable to a particular subdivision that DPI has recommended for approval and 
the City had objected.) 

At least in one case they are talking about it.  The e-mail continues - 

Whilst the proposed new legislation is an improvement, the same legislation provides the opportunity 
for the WAPC to ignore a local planning scheme if “in the opinion of the Commission, the conflict is of 
a minor nature . . .”  In the absence of more detailed definitions of what constitutes “minor” and without 
regulations or policy, potentially the current practice will remain unchanged despite the new legislation. 

No doubt the WAPC would argue that in most cases where its decision is at odds with a local 
government it had formed the view that the variation was minor and this is the crux of the matter. 

I guess it depends very much on the point of view of either the local government or the WAPC.  My motion 
arises because one of my local governments told me that it disagrees with a decision of the WAPC.  I imagine 
that the officers of the WAPC are presenting to the government - whose response we will hear in a minute - the 
alternative view that the variation was minor and that the WAPC was entitled to treat it as minor.  However, all 
that proves is this is an unresolved disagreement.  We have just heard from one of the senior officers from one of 
my local governments that there is a need for a definition of what is meant by “minor”.  Some mechanisms are 
needed that can differentiate whose view should prevail.  The WAPC says that a matter is minor and yet a local 
government objects strongly to it and argues that the matter is against its town planning scheme and should not 
be approved.  A mechanism does not currently exist to reconcile those types of disagreements, and clearly all 
sides are looking for it. 

The fellow whose e-mail I have just quoted shows by his words a very dispassionate interest in the matter.  It is a 
dispassionate and unemotional address of the issues.  He is hoping for a resolution and he has pointed out that 
some gaps exist in the procedures.  He has made some suggestions about the types of things that could be applied 
to bridge those gaps and has he has referred to the fact that a bill is currently in the wings. 

Hon Adele Farina:  The Planning and Development Bill 2005. 

Hon SIMON O’BRIEN:  Yes.  We have not yet dealt with the Planning and Development Bill 2005, which is a 
matter of some importance.  For all those reasons, this is a rather good matter for the standing committee to 
inquire into.  It can get together and look at the relatively narrow scope of the issue that has been identified and 
provide an opportunity in the parliamentary forum for the stakeholders to state their concerns and to report them 
to the house.  That would help inform the house when it is considering the bill in a way that would be beneficial 
to all the stakeholders, because we would be better informed about the true nature of the points of contention. 
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I offer this motion to the house in those terms and for those reasons.  I hope members will see merit in having a 
committee directed to look into the question.  My hope is that the scope of the inquiry would not impose too 
much on the committee’s workload, and that the committee would find it a very good, instructive experience for 
the benefit of the members of the committee and the members in the house itself.  In those terms, I commend the 
motion to the house. 

HON ADELE FARINA (South West - Parliamentary Secretary) [2.40 pm]:  The government opposes the 
motion.  The motion of Hon Simon O’Brien seeks to have the Standing Committee on Public Administration 
inquire into the practices and operations of the Western Australian Planning Commission in regard to 
subdivisions, and in particular in instances in which the approval is given against the advice of the relevant local 
government authority or the subdivision contravenes the town planning scheme.  I am pleased that Hon Simon 
O’Brien has raised this very important issue, because it provides me with an opportunity to correct some facts on 
the record. 

Section 20 of the Town Planning and Development Act 1928 provides the head of power and also sets out the 
procedure by which subdivision approvals are considered by the WA Planning Commission.  The motion that 
Hon Simon O’Brien has moved relates largely to section 20(5) of the Town Planning and Development Act.  
That section provides that the WA Planning Commission is not fettered by the provisions of a town planning 
scheme in determining subdivision applications, except when necessary for compliance with an environmental 
condition. 

Section 20(5) has been the subject of much dissatisfaction within local government.  This notorious section, as it 
has come to be referred to, was introduced by the former planning minister Richard Lewis in 1996.  The then 
Minister Lewis introduced section 20(5) following a determination of the Supreme Court in 1994 in the matter of 
SPC v Wallasley Pty Ltd.  That case established that the WA Planning Commission was constrained by the 
provisions of a town planning scheme.  With this motion, we are facing the situation that the very section of the 
Town Planning and Development Act to which this motion relates was introduced by the Liberals when they 
were in government in 1996.  It is interesting that the Liberals should now bring this motion before the house 
calling for an inquiry into the very section of the act that they introduced when in government.  However, I am 
pleased to say that this progressive government, and in particular our progressive planning minister, has already 
investigated this issue.  That investigation has resulted in proposed reforms to the planning legislation that will 
be effected by the Planning and Development Bill 2005, which has passed the other place and sits in this place 
awaiting its second reading.  Therefore, there is very little benefit at this point in the standing committee 
inquiring into the matter, as the government is one step ahead of the opposition and has already undertaken the 
investigation and provided a resolution of the matter to the house.   

The notorious section 20(5) is proposed to be amended by clause 138 of the Planning and Development Bill 
2005.  This clause replaces section 20(5) of the Town Planning and Development Act with a provision requiring 
the WA Planning Commission to have due regard to the provisions of a town planning scheme, and sets out the 
circumstances under which the WA Planning Commission may approve subdivisions at variance with scheme 
provisions.   

At this point I will provide members with some information on the government’s consultation process in this 
matter.  I will read from some notes that have been provided to me so that I get that consultation process correct.  
The government has consulted widely in an effort to build a consensus position on amending section 20(5) of the 
Town Planning and Development Act and, more generally, the proper relationship between subdivision 
processes and local government schemes.  This consultation included the release of a WA Planning Commission 
planning bulletin in September 2001 in which the WA Planning Commission sought public comment on the 
proposal to amend section 20(5) of the Town Planning and Development Act 1928 to withdraw the discretion for 
the commission to determine subdivision applications contrary to the town planning scheme provisions.  It also 
included the release of a position paper titled “Consolidation and Streamlining of the Planning Legislation” in 
April 2002, which invited comments and suggestions on the repeal of section 20(5) or the retention of these 
provisions with or without modifications.  The consultation processes also included the release of a green bill 
entitled “Planning and Development Bill 2004” in April 2004, which included a clause setting out a proposed 
compromise position requiring the WA Planning Commission to have due regard to the provisions of a town 
planning scheme, and setting out the circumstances under which the WA Planning Commission may approve 
subdivisions at variance with scheme provisions. 

In addition to the release of the aforementioned documents, the government has posted public notices and held 
stakeholder forums and briefings with local government, the development industry, state agencies and other 
stakeholders.  The result of this extensive consultation is that the consolidation of the planning legislation 
initiative, of which the proposed modification to section 20(5) of the Town Planning and Development Act is a 
part, has widespread and bipartisan support. 
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The position paper to which I have referred sets out some of the government’s concerns with section 20(5) of the 
Town Planning and Development Act.  In particular, it states that local government schemes are the central 
instrument for local planning in Western Australia, and the commission should not be able to disregard schemes 
in making subdivision decisions.  It is argued that section 20(5) undermines the certainty provided by schemes 
and conflicts with the democratic scheme-making process that provides the opportunity for community 
involvement.   

The government has endeavoured to achieve, and I believe has been successful in achieving, a compromise 
position on the modification of section 20(5) of the Town Planning and Development Act and, more generally, 
the proper relationship that should be in place between the subdivision process and local town planning schemes.  
In this process, the Western Australian Local Government Association initially put forward a position that 
section 20(5) should be repealed so as to provide greater certainty and to require the WA Planning Commission 
to give proper consideration to schemes when determining subdivision applications.  However, WALGA has 
also contended that section 20(5) should be amended to delete the word “unfettered” and to require the WA 
Planning Commission to take into account the principles of schemes in determining subdivisions.  Therefore, 
that is a slight variation.   

On the other hand, the development industry has argued strongly in support of the retention of section 20(5) on 
the grounds that many of the schemes are not up to date and that the government should retain overall control for 
consistency and to deal with exceptional circumstances.  Also, there are many instances in which local 
governments recommend approvals for subdivisions contrary to scheme provisions for sound planning reasons.  
This has occurred, for example, when the subdivision reflects changing circumstances not considered in the 
scheme, overcomes delays on finalisation of a scheme or amendment, provides employment or economic 
development opportunities, or better reflects site constraints and planning impacts.   

The common ground that was reached as a result of the consultation is an amendment to section 25 of the Town 
Planning and Development Act to provide scope for the Western Australian Planning Commission to approve 
subdivisions contrary to a scheme, but only in particular circumstances.  The common ground, as I said, is 
effected by clause 138 of the Planning and Development Bill 2005, which requires the WA Planning 
Commission to have due regard for the provisions of town planning schemes.  It sets out the circumstances under 
which the WA Planning Commission may approve subdivisions at variance to scheme provisions.  The 
circumstances detailed in clause 138 are specific and read as follows -  

(a) the local planning scheme was not first published, or a consolidation of the local planning 
scheme has not been published, in the preceding 5 years and the approval is consistent with a 
State planning policy that deals with substantially the same matter; 

(b) the approval is consistent with a region planning scheme that deals with substantially the same 
matter;  

(c) in the opinion of the Commission -  

(i) the conflict is of a minor nature; or 

(ii) the approval is consistent with the general intent of the local planning scheme;  

(d) the local planning scheme includes provisions permitting a variation of the local planning 
scheme that would remove the conflict; 

(e) in the case of an application under section 135, the local government responsible for the 
enforcement of the observance of the scheme has been given the plan of subdivision, or a copy, 
under section 142 and has not made any objection under that section; or 

(f) the approval is given in circumstances set out in the regulations. 

I reiterate that this common-ground position has been reached after extensive consultation with the community, 
relevant stakeholders and local government.  The bill is currently before the house and there is a widespread 
community and industry expectation that it will progress expeditiously.  There is no benefit in a standing 
committee inquiring into matters that have already been the subject of inquiry and extensive community and 
industry consultation, and on which a consensus position has been reached.  In view of the opposition’s position 
on this matter, I look forward to its strong support of the Planning and Development Bill and to its strong 
support in ensuring that it is expeditiously progressed through this house.  

Hon Simon O’Brien:  I look forward to your reciprocal enthusiasm for a committee inquiry, which will help 
facilitate that.  

Hon ADELE FARINA:  There is absolutely no need for that because all the issues have been dealt with.   
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It is important that I comment on the three examples raised by Hon Simon O’Brien, because they warrant closer 
examination.  The three examples are all within the City of Melville and the relevant scheme is the City of 
Melville Community Planning Scheme No 5, which was gazetted in 1999, and which is due for review in 2004-
05.  I understand that the City of Melville has started reviewing that scheme.  All three examples are survey 
strata grouped dwellings, and not green titles or single dwellings.  That important fact has been overlooked in the 
comments made in this debate.  It is also very important because of the application of the residential planning 
codes, or R codes as they are more commonly known.  The R codes were first introduced by the WA Planning 
Commission in 1985 to provide the community with a set of common building and development standards that 
would be applied throughout WA.   

Several members interjected.   

The PRESIDENT:  Order, members!  There are too many unruly interjections.  I cannot hear the honourable 
member.  

Hon ADELE FARINA:  The R codes have since been made a statement of planning policy by the WA Planning 
Commission and are mandatory requirements in town planning schemes throughout the state.  Since their 
inception, the R codes have been amended twice - in 1991 and 2002.  Table 1 of the R codes provides for general 
site requirements, including the standards for minimum and average lot sizes that should be achieved in any 
particular code.  In 1991, table 1 of the R codes did not require group dwellings to achieve a minimum lot size; 
rather, they were simply required to achieve an average lot size as specified in table 1.  The amendments to the 
Strata Titles Act in 1996 - I draw Hon Simon O’Brien’s attention to the year because the Liberals were in 
government - saw the introduction of the survey strata lot, which enabled landowners, for the first time, to sell 
vacant strata lots.  Since then there has been a significant increase in the use of survey strata applications to take 
advantage of the lesser group dwellings requirements rather than meeting the more stringent requirement for 
single dwellings.  It is also important to note that the usual requirements that apply to single dwellings do not 
apply to survey strata lots of grouped dwellings.  As a result of the Strata Titles Act in 1996, concern was 
generated about its impact on subdivisions.  As a result, the WA Planning Commission amended the R codes in 
2002 to exclude this practice.  However, the amendments resulted in a significant reduction of the development 
potential for a large number of properties throughout the state.  Consequently, it was necessary that the 2002 R 
codes include a transitional provision to enable landowners to continue to take advantage of the 1991 standards 
for a specific period.  The transitional period for all R12.5, R15, R17.5 and R60 codes ceased on 31 December 
2004.  The 2002 R codes did not provide a cessation date for the transitional provisions of the R20 code.  This 
was due largely to community and industry pressure at the time.  However, the WA Planning Commission is 
about to complete a further review of the R codes, which should be released later this year.  It is anticipated that 
the current review will address the timing of the R20 transitional provisions.  This is important because the three 
examples provided by Hon Simon O’Brien with respect to the City of Melville subdivisions all have an R20 
coding.   

I will turn to each of those subdivisions.  The Harrod Street subdivision presents a subdivision of a parent lot to 
create one survey strata lot of 440 square metres, one survey strata lot of 441 square metres and a common 
property lot of two square metres.  It was approved conditionally by the WA Planning Commission in July 2005.  
The City of Melville recommended that the application be refused on the basis that the 450 square metre average 
lot size requirement of the R20 code was not satisfied.  However, that refusal was not sustainable because clause 
3.1.2A2i of the relevant 2002 residential design codes stipulates that, in the case of a corner lot, the area of the 
adjoining truncation shall be added to the area of the adjoining lot.  The effect of this is that, when applying the 
18-square-metre truncation, the total area of the parent lot increases to 901 square metres.  The resulting average 
lot size is, therefore, 450.5 square metres.  Accordingly, the 450 square metres average lot size requirement for 
the R20 code is satisfied.  The created 440 square metre lot is of a suitable size and configuration for residential 
development.  Therefore, there was no justification for the WA Planning Commission to refuse the application. 

With respect to Hon Simon O’Brien’s comment about the two square metres common property being used for 
the letterbox as being some contrivance, I state clearly that that was not the case - it did not affect the calculation 
at all.  The truncation affected the calculation.  It is very common for survey strata developments to have a 
common property letterbox.  For example, I rent a unit in a survey strata lot.  It comprises five lots, and we share 
a common letterbox in which each unit has a letterbox.  It is common property. 

Hon Simon O’Brien:  Do you have any other common property? 

Hon ADELE FARINA:  Yes. 

Hon Simon O’Brien:  Is it a driveway - that sort of thing? 

Hon ADELE FARINA:  Yes. 

Hon Simon O’Brien:  It is absolutely convenient to have them all located in that way.  It is a contrivance. 
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Hon ADELE FARINA:  No, it is not.  It is the same situation.  It is a survey strata subdivision.  It is usual and 
common to have a common letterbox.  In relation to the Power Place example, the lot has a total area of 1 485 
square metres.  The subdivision application sought to create one survey strata lot of 505 square metres, one 
survey strata lot of 830 square metres and a common property lot of 150 square metres.  This was conditionally 
approved by the Western Australian Planning Commission in September 2004.  In this case, the City of Melville 
recommended that the application be refused because of the uneven distribution of land over the proposed two 
lots.  The city’s refusal was not sustainable because neither the applicable R code nor the City of Melville’s town 
planning scheme required an even distribution of lots.  Notwithstanding the unusual configuration of the parent 
lot, which I think Hon Simon O’Brien described as coffin shaped - 

Hon Simon O’Brien:  No.  One is a coffin and the other is a fishhook. 

Hon ADELE FARINA:  The resultant subdivided lot and proposed rear lot had an effective area of 400 square 
metres, which was considered to be sufficient for residential development.  In this day and age, one often gets a 
residence developed on a 250 square metre lot.  The subdivision on that site is fairly close to a rectangular rear 
subdivided lot.  It is not as though it would be difficult -  

Hon Simon O’Brien:  Three hundred square metres of driveway and 200 metres of lot. 

Hon ADELE FARINA:  It is 400 square metres.  Battleaxe subdivisions and strata lots are not unusual; they are 
commonplace.  There is hardly anything untoward regarding that subdivision example.   
The Benningfield Road lot has a total area of 911 square metres.  The subdivision application sought to create 
one survey strata lot of 509 square metres and one survey strata lot of 400 square metres.  This was conditionally 
approved by the WA Planning Commission in May 2003.  The City of Melville recommended that the plan 
originally submitted with the application be approved.  An amended plan was subsequently submitted by the 
applicant.  Although there is no record on file of the amended plan being formally referred to the City of 
Melville, the planning officer’s report to the WA Planning Commission referred to the City of Melville’s support 
for the proposal.  It is quite possible that the approval was sought over the telephone.  In any event, the proposed 
survey strata subdivision satisfied the lot size requirements of the land’s R20 zoning.  The amended plan in my 
view presents a much better subdivision outcome, and there is no reason for the proposal to be refused.  

In summary, in all three examples provided by Hon Simon O’Brien, the Western Australian Planning 
Commission did not rely on the notorious Richard Lewis section 20(5) amendment to the Town Planning and 
Development Act.  In each case, the Western Australian Planning Commission’s approval was entirely 
consistent with the R code and the City of Melville’s community planning scheme No 5.  Therefore, there is no 
need for an inquiry, not only based on the examples provided by Hon Simon O’Brien but also because this very 
progressive government is already in the process of addressing the issues resulting from the section 20(5) 
amendment to the Town Planning and Development Act made by former minister Richard Lewis.  Extensive 
consultation has occurred with the community, industry, local government and other stakeholders, and a 
common ground position has been reached, which is reflected in clause 138 of the Planning and Development 
Bill that is currently before the house.  On that basis, there is clearly no justification for this matter to be referred 
to the Standing Committee on Public Administration for further inquiry.  I am happy to place on the record that 
this government is happy to continue to clean up the planning law messes created by the Liberals when in 
government.  I look forward to the Opposition’s strong support for the bill and for its expeditious progress 
through the house so that this issue can be dealt with. 

HON SIMON O’BRIEN (South Metropolitan) [3.06 pm]:  The parliamentary secretary has given us the 
Western Australian Planning Commission’s view, and, by adoption, the government’s view.  May I say that she 
reads beautifully, Mr President?  She indicated that it would be useful to read onto the record certain passages of 
the notes provided to her.  I thank her for that, as they clarified certain aspects.  Nevertheless, Hon Adele Farina 
read the government’s view, as provided primarily by the WAPC.  It must be a lot of work being a parliamentary 
secretary.  I have never been a parliamentary secretary; I do not ever want to be one. 

Hon Bruce Donaldson:  You will go straight to being a minister next time.   

Hon SIMON O’BRIEN:  We will see about that.  Is there a lot of work involved in being a parliamentary 
secretary? 

The PRESIDENT:  Order!  Hon Simon O’Brien should not invite interjections in that manner.  Perhaps he 
should direct his observations to me. 

Hon SIMON O’BRIEN:  I am sorry, Mr President.  It was a rhetorical question offered to the ether. 

The PRESIDENT:  I should have appreciated that.   

Hon SIMON O’BRIEN:  I wonder whether it is a difficult job being a parliamentary secretary. 
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Hon Louise Pratt:  You could resort to some real discussion of the issues, as opposed to making patronising 
statements about fellow members. 

Hon Bruce Donaldson:  What was that all about? 

Hon SIMON O’BRIEN:  I am not sure what that was all about. 

Several members interjected. 

The PRESIDENT:  Order!  Members should confine their observations to the matter under discussion rather 
than engage in cross-chamber interjections, as amusing as they may be. 

Hon SIMON O’BRIEN:  Thank you for your protection, Mr President.  I was starting to get a sting from being 
slapped around by the wet bus ticket opposite.  The job of parliamentary secretary must be difficult.  There is a 
requirement to represent the government and a portfolio, without having the decision-making powers belonging 
to the office of the responsible minister.  That is my understanding.  The parliamentary secretary does not want 
to offer a response.  Parliamentary secretaries must quite often be placed in an awkward position, but I suspect 
that they are very well paid for it. 

Hon Jon Ford:  They wish!  They’re not very well paid for it. 

Hon SIMON O’BRIEN:  Do they not get much pay?   

The PRESIDENT:  Order!  I do not want to distract members from the subject of debate, but those who want to 
know what parliamentary secretaries are paid should look at the determination of the Salaries and Allowances 
Tribunal.  They may then find that parliamentary secretaries do not get paid anything; they receive an allowance 
that they have to acquit.  I move on.  I hope the house will move on and debate the matter under discussion. 

Hon Jon Ford:  There’s your answer. 

Hon SIMON O’BRIEN:  I have my answer.  They are not paid anything.  

Hon Louise Pratt interjected.   

Hon SIMON O’BRIEN:  I hope the member was not being patronising.  I would not want any of that.  I am 
sure that parliamentary secretaries are paid what they are worth!  They have a difficult job because, although 
they are not ministers, they are constrained by ministers.  We all know that government members, particularly of 
this government, must do as they are told.  That is particularly the case for parliamentary secretaries who hope to 
move up the ladder some day.  

Hon Ljiljanna Ravlich:  No-one else could progress as quickly as you have to such dizzy heights!  You 
shouldn’t fall from that height!   

Hon SIMON O’BRIEN:  I am being paid as much as a parliamentary secretary!   

Hon Ljiljanna Ravlich:  You could get vertigo.  

Hon SIMON O’BRIEN:  I do not know whether parliamentary secretaries get vertigo.  Did the Minister for 
Education and Training ever suffer from vertigo?   

Hon Ljiljanna Ravlich:  No, but you probably have a bit of vertigo being at such a height.   

The PRESIDENT:  Order!  We are debating the motion moved by Hon Simon O’Brien.  The Parliamentary 
Secretary to the Minister for Planning and Infrastructure engaged in the debate on the motion and Hon Simon 
O’Brien is responding to her observations as distinct from discussing the role of parliamentary secretaries.  

Hon SIMON O’BRIEN:  Indeed, Mr President.  I wish members on the government side could understand that 
that is indeed what I am doing.  I am responding only to the content, spirit and tone of the parliamentary 
secretary’s remarks on this matter.  I am making the observation that, as government representatives, 
parliamentary secretaries are often constrained in what they can say.  They trot out what they have been told to 
say because they have no control over their portfolio.  They do not make the policy and they do not dare depart 
from it.  In that way, the parliamentary secretary has shown a capacity to naturally gravitate to higher office!  
Like the ministers in the Gallop Labor government, she does not understand the role of ministers and, therefore, 
she might as well join them.  What is the role of ministers of the Crown?  It seems to me that all the ministers in 
this government think their role is to serve the Australian Labor Party - beginning, end and middle - to the 
exclusion of anything else.  They think their role is to be part of a thing called the Gallop ministry, which is 
some sort of self-sustaining, self-serving entity that knows no responsibility other than to try to guarantee and 
sustain its existence.  They are called ministers of the Crown because they are meant to support the people.  
Their role is to act on behalf of the people of Western Australia.  As much as anything else, their role is to 
provide a measure of protection for and a buffer between the forces of executive government and the people.  
Armies of bureaucrats - petty tyrants on some occasions - in all sorts of government departments, including the 
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Department for Planning and Infrastructure, think they know everything.  They think that the edicts they 
circulate are blessed with some sort of limitless and unquestionable wisdom that what they say is right.  
Everyone must not only recognise that it is right but also not question whether it is right.  Those bureaucrats will 
regulate our lives according to whatever pattern excites and captivates them.   

Hon Adele Farina:  The WA Planning Commission supports a position that it should be fettered by town 
planning schemes, which I thought was what you wanted.  Perhaps we got there too quickly for you.  

Hon SIMON O’BRIEN:  The parliamentary secretary has a rapier-sharp wit.  Ministers have a responsibility 
not only to direct and introduce policy but also to restrain the excesses of government, and to lead in that way.  
Ministers also provide a point of interdiction between the people and the government as a monolithic and all-
controlling organism.  Ministers are part of the executive government, but in our system they are also part of the 
Parliament as the elected representatives of the people.  When we hear government responses to perfectly good 
proposals raised in this house we hear empty mouthing of the words of bureaucrats who provide speech notes in 
response to proposals.  They are not the words of the minister or the minister’s representative.  Invariably, the 
Gallop government - I am sure it is true of other governments - shows its intransigence not only by not 
entertaining the notion that it might have got something wrong and could do something better but also by 
thinking that it would be a heresy for anyone to inquire whether it has got it right.  The more reasonable 
proposition is that if the government is satisfied that it is doing things right and is open to suggestion - as any 
reasonable government would be - that things can always be done better, why not engage with people who are 
prepared to help it do that?   

Hon Adele Farina:  I agree with you.  We have engaged stakeholders, which is why clause 138 is in the 
Planning and Development Bill.   

Hon SIMON O’BRIEN:  I do not have a particularly strong political view on this issue.   

Hon Ljiljanna Ravlich:  You do not know anything about it.  

Hon SIMON O’BRIEN:  The minister’s gratuitous remarks are not appreciated.  

The PRESIDENT:  Order!  Hon Simon O’Brien could perhaps direct his comments to me.  I did not hear any 
interjections.  

Hon SIMON O’BRIEN:  You did not miss anything, Mr President.  

The PRESIDENT:  Perhaps we will leave it at that.  I look forward to Hon Simon O’Brien making his speech. 

Hon SIMON O’BRIEN:  Let me put it this way: I raised this motion in a constructive way because I am 
representing the views that have been brought to me in good faith by local governments in my area and that have 
been represented by the Western Australian Local Government Association.  They are not views that I have 
sought or that I went out to find.  I referred to a letter dated 1 June this year.  I remind members that notice of my 
motion was given on 30 March this year.  I brought forward this question in good faith.  Any experienced 
member of this house would know that this would be a rather good subject for a brief committee inquiry, 
particularly as it has the capacity to inform the house about a bill that is unfortunately before the house, so I will 
not refer to it.  I remind members that I gave notice of this motion on 30 March, which I think was my earliest 
opportunity to do so in this Parliament.  It is not my fault that it has taken so long for the motion to come up for 
debate.  I brought forward the motion in that spirit.  I did not have any political motivation for raising this matter; 
it is simply an honest attempt to raise a question and suggest that the Parliament look at it for the reasons I 
mentioned earlier this afternoon.   

I am disappointed that the government wants to start from the position that it cannot possibly go along with this 
motion because it is something that the government has not initiated.  It cannot go along with it because it is 
something that the opposition sought to initiate.  It cannot go along with it because it attempts to inquire into the 
processes of an instrumentality for which it is responsible.  That shows, up-front, the shallowness of the 
government’s approach, and does not reflect very well on the government.  It shows a degree of immaturity that 
is not becoming of it.  That is unfortunate.  Of course, it is up to the house to decide what it wants to do.  Indeed, 
the committee that is referred to in the motion or any other committee could have set up such an inquiry on its 
own motion, if it were of a mind to do so.  Another avenue would be for somebody to petition the house on this 
matter.  It is unfortunate that when a member has raised a matter in a patient way, having placed a motion on 
notice and simply presented it to the house, the government is not prepared to entertain it and simply looks for 
excuses not to.   

Several statutes relate to these matters, which I mentioned in my opening remarks.  The parliamentary secretary 
also spoke about some legislation that the house is about to consider.  I thought that we might have been thinking 
along the same lines - that it is okay to hear some other views to help educate us.   
Hon Adele Farina:  We have already done that.   
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Hon SIMON O’BRIEN:  With respect, I am not sure that that is the case.  I mentioned in my opening remarks 
that there was evidence that various stakeholders were attempting to engage with each other but that there were 
still some clear levels of disagreement and a failure to reach a joint conclusion.  The e-mailed comments that I 
read into the record from a senior officer of a major local government were dated 23 August.  They were very 
recent, and certainly postdate the completion of the bill that the parliamentary secretary alluded to.   

Hon Adele Farina:  Perhaps he should check whether his collective representatives were consulted by WALGA 
through this process.   

Hon SIMON O’BRIEN:  In any case, some stakeholders want the opportunity to air their concerns in public, 
because they have not had the opportunity to do so.   

Hon Adele Farina:  They should have attended the stakeholder forums.   

Hon SIMON O’BRIEN:  The parliamentary secretary has told us that there has been consultation and that we 
should trust the government on that.  Other stakeholders have said that they are not satisfied that they have been 
heard and would like to appear before a parliamentary committee inquiry.  Who do I believe?  Do I believe an 
increasingly inward looking government that does not like to be scrutinised and says that it has consulted 
everybody?   

Hon Adele Farina:  We are proposing a legislative amendment to deal with the issue that the member is 
addressing, so the government is hardly inward looking and not listening.   

Hon SIMON O’BRIEN:  I do not want to labour the point.  I simply say that I am disappointed with the 
government’s response and with its constant, carping negativity and references to ministers who were out of the 
Parliament before I came into it.  I fail to see the relevance of that.  The government has told us that it has found 
a satisfactory compromise.  The compromise is satisfactory to the government; it has told us so.  I believe that 
the parliamentary secretary believes it to be a satisfactory compromise.  Nobody else thinks so; however, that is 
their problem, because how could they possibly be right?  The government is right about everything and nobody 
else is entitled to a contrary view!   
Hon Adele Farina:  I suggest you consult more widely, Hon Simon O’Brien.   
Hon SIMON O’BRIEN:  That is an interesting comeback to an opposition member from a government member 
who is in a difficult position.  It has been my experience that opposition members generally know how to listen 
and that it is the increasingly arrogant governments that are showing their age that do not.  This government 
thinks it has found a solution.  I think I am quoting the parliamentary secretary faithfully in saying that the 
government is a step ahead and has found a solution.  Okay; fine.  It is a pity that the government does not have 
the courage to put that to the test.  That is what weakens the government’s credibility so much.  We will find out, 
because the proof of the pudding is in the eating.  The referral of this matter to the committee has been proposed 
in a bipartisan and dispassionate way.  If the government does not want to go along with it, that is a pity.  I hope 
that the house does.  I submit the motion to the will of the house.   

The PRESIDENT:  Hon Simon O’Brien has spoken in reply and therefore has closed the debate.  However, 
Hon Giz Watson may seek leave to speak.  Before she seeks leave, I make the observation that if the house 
grants the member leave to speak, Hon Simon O’Brien has already responded.   

HON GIZ WATSON (North Metropolitan) [3.30 pm] - by leave:  I will make a brief statement.  

Hon Simon O’Brien:  I’ve got the capacity to withdraw leave, if I want! 
Several members interjected. 
The PRESIDENT:  Order, members!  There is no capacity to retrospectively withdraw leave.  
Hon GIZ WATSON:  I am aware that I more appropriately should have spoken before Hon Simon O’Brien, but 
I have been interested to listen to the exchange, and I was interested to hear the response.  The Greens (WA) 
need to make a decision on whether to support this motion.  It is not even my portfolio; my colleague is out of 
the house on urgent parliamentary business.  However, I have listened with interest to both sides of this debate, 
and the Greens (WA) will not support this motion, largely because the matter will be debated in full when the 
house deals with the substantive bill.  I am also aware that the house might choose to debate a referral to a 
committee at that stage as well, if that is what it chooses.  I also believe that time has moved on a little from 
when the motion was originally moved.  
Hon Simon O’Brien:  Surely the referral of the whole bill will take a heck of a lot more time.  
Hon GIZ WATSON:  Yes, but the house might choose to refer a particular part of the bill.  With those 
comments, the Greens will not be supporting this motion.  
Question put and a division taken with the following result - 
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Ayes (13) 

Hon George Cash Hon Ray Halligan Hon Helen Morton Hon Bruce Donaldson 
(Teller) 
Hon Peter Collier Hon Barry House Hon Simon O’Brien  
Hon Anthony Fels Hon Robyn McSweeney Hon Barbara Scott  
Hon Nigel Hallett Hon Norman Moore Hon Donna Taylor  

Noes (14) 

Hon Shelley Archer Hon Kate Doust Hon Paul Llewellyn Hon Giz Watson 
Hon Matt Benson-Lidholm Hon Sue Ellery Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Vincent Catania Hon Adele Farina Hon Ljiljanna Ravlich  
Hon Kim Chance Hon Jon Ford Hon Sally Talbot  

            

Pairs 

 Hon Murray Criddle Hon Sheila Mills 
 Hon Margaret Rowe Hon Graham Giffard 
 Hon Ken Baston Hon Ken Travers 

Question thus negatived. 
 


